Arizona Adminigtrative Register
Notices of Supplemental Proposed Rulemaking

NOTICES OF SUPPLEMENTAL PROPOSED RULEMAKING

After an agency hasfiled a Notice of Proposed Rulemaking with the Secretary of State’s Office for Register publica-
tion and filing and the agency decides to prepare a Notice of Supplemental Proposed Rulemaking for submission to
the Office, the Secretary of State shall publish the Notice under the Administrative Procedure Act (A.R.S. § 41-1001
et seq.). Publication of the Notice of Supplemental Proposed Rulemaking shall appear in the Register before holding
any ora proceedings (A.R.S. § 41-1022).

NOTICE OF SUPPLEMENTAL PROPOSED RULEMAKING

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 39. BOARD FOR PRIVATE
POSTSECONDARY EDUCATION

PREAMBLE

=

Reqister citation and date for the original Notice of Proposed Rulemaking:
Notice of Proposed Rulemaking: Volume 7 A.A.R. 1609, April 20, 2001

Sections Affected Rulemaking Action
R4-39-501 Repeal
R4-39-501 New Section
R4-39-502 Amend

R4-39-503 New Section
The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the
rules are implementing (specific):

Authorizing statutes: A.R.S. 88 32-3003(A)(3), 32-3003(A)(8), 32-3003(A)(9)

Implementing statutes: A.R.S. 8§ 32-3051, 32-3052, 32-3053, 32-3054, 32-3055, 32-3056

The name and address of agency personnel with whom persons may communicate regarding the rule:
Name: Teri Candelaria, Executive Director
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Address: Board for Private Postsecondary Education
1400 W. Washington, Room 260
Phoenix, AZ 85007

Telephone: (602) 542-5709
Fax: (602) 542-1253

An explanation of therule, including the agency’sreasons for initiating the rule:
The rulemaking is to make the rules more clear and concise, and to be consistent with required rulemaking language
and style. The rules eliminate the requirement of the respondent to answer the Notice of Hearing and filing of post-
hearing briefsin order to conform with current Board policy and procedures.
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An explanation of the substantial change which resulted in this supplemental notice:
Substantial changes were made to the rules to ensure consistency with A.R.S. Title 41, Chapter 6, Article 10.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a
previousgrant of authority of a political subdivision of this state:

Not applicable
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The summary of the economic, small business, and consumer impact statement:
The rulemaking is primarily technical and administrative in nature. The purpose of the rulemaking is to ensure con-
sistency with A.R.S. Title 41, Chapter 6, Article 10, to conform to current board policies and procedures and to be
consistent with required rulemaking language and style.

The Board has not held at hearing since 1996.
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The rulemaking will make the rules more clear and concise. The Board and the institutions subject to licensure by the
board may benefit from decreased litigation costs from making rules most clear and ensuring consistency with the
Administrative Procedures Act.

9. The name and address of agency personnel with whom persons may communicate regarding the accur acy of the

economic, small business, and consumer impact statement:
Name: Teri Candelaria, Executive Director

Address: Board for Private Postsecondary Education
400 W. Washington Street, Room 260
Phoenix, AZ 85007

Phone: (602) 542-5709
Fax: (602) 542-1253

10. The time. place. and nature of the proceedings for the adoption. amendment. or repeal of the rule or. if no
proceeding is scheduled, where, when, and how persons may reguest an oral proceeding on the proposed rule:
Written comments on the supplemental proposed rulemaking or the preliminary economic, small business, and con-
sumer impact statement may be submitted no later than 5:00 p.m., November 2, 2001.

No oral proceedings are scheduled. The Board will schedule an oral proceeding on the supplemental proposed rule-
making if one person submits a written request for an oral proceeding.

11. Any other mattersprescribed by statutethat are applicable to the specific agency or to any specific rule or class of
rules:

Not applicable

12. Incorporationsby reference and their location in the text:
Not applicable

13. Thetext of therulesfollows:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 39. BOARD FOR PRIVATE POSTSECONDARY EDUCATION
ARTICLE 5. HEARINGSAND-INVESHGAHONS INVESTIGATIONS AND HEARING PROCEDURES
Section
R4-39-501. -Hearing-Precedures [nvestigations
R4-39-502. Hhvestigations Hearings
R4-39-503. Rehearing or Review of Board's Decision
ARTICLE 5. HEARINGSAND-INVESHGAHONS INVESTIGATIONS AND HEARING PROCEDURES

R4-39-501. HearrgPrecedures |nvestigations
A= Hramy-hearthg-theparttesthetude-al-perse
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A. TheBoard shal investigate any complaint aleging violation of A.R.S. § 32-3001 et seq. or this chapter by alicensee or a

complaint alleging that an institution is doing business without a license as required by A.R.S. S 32-3001 et seqg. For pur-

poses of this section, “investigated party” means an entity or person who is the subject of a Board investigation.

The Board may reguest production of records of an investigated party and may request information from the complainant

having specific information pertaining to the investigation. The investigated party may file written objections with the

Board to the Board's request within 15 days of receipt of the request. An investigated party shall not fail to produce docu-

ments or information, or fail to attempt to produce a witness, unless the investigated party timely files an objection to the

Board's request. The Board shall attempt to informally resolve disputes as to requests for documents and information from

persons with relevant knowledge. If no resolution is reached, the matter shall be heard and decided by the Board.

The Board shall not disclose documents and materials relating to an investigated matter except to the investigated party,

until the matter is closed, settled by stipulation, or set for hearing under Title 41, Chapter 6. Articled 10.

Upon completion of the investigation, the matter shall be referred to the Board’s Complaint Committee for consideration.

After consideration of the matter investigated, the Complaint Committee may take the following actions:

1. Instruct Board Staff to conduct further investigation. After further investigation, the matter may be re-heard by the
Complaint Committee or referred to the Board;

2. Determine that the investigation does not demonstrate a violation of A.R. S. 8 32-3001 et seq. or this chapter and rec-

ommend to the Board that the investigation be closed; or

Determine that the investigation demonstrates there are reasonable grounds to indicate a violation of A.R.S. § 32-

3001 et. seq. or this chapter and send a report of its findings and recommendation to the Board.

If the Board determines that the investigation demonstrates that there are reasonable grounds to indicate a violation of

A.R.S. § 32-3001 et seq. or this chapter, the Board shall serve notice of the Board's determination and set the matter for

hearing.
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|tle41 Chapter 6, Arti-

A. All hearings shall be conducted before the Board or an Admmlstratrve La/v Judqe under R.S.
cle10.

1. Parties may stipulate to any factsthat are not in dispute. Stipulations may be made in writing or orally by reading the
stipulations into the record of the hearing. A stipulation is binding upon the parties unless the Board grants the party
permission to withdraw from the stipulation. The Board may, on its own motion, set aside any stipulation and proceed
to ascertain the facts.

2. TheBoard may, on its own motion or at the request of any party. call aconference of the parties at the opening of any
hearing or at any subsequent time to clarify the procedures for the hearing or the legal or factual issues involved.
3. By order of the Board, proceedings involving a common guestion of law or fact may be consolidated for hearing of

any or all of the matters at issue.
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If alicenseefailsto appear at any proceeding before the Board, after proper notice, the Board may render a decision based
upon the evidence and information available to the Board without further notice to the licensee.

R4-39-503. Rehearing or Review of Board’'s Decision

A.

|
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Any party aggrieved by a final administrative decision of the Board may file with the Board no later than 30 days after
service of the decision, a written motion for rehearing or review of the decision specifying the particular grounds as pro-
vided in subsection (C). A rehearing shall be conducted before the Board or an Administrative Law Judge under A.R.S. 8
41-1092.09.
A motion for rehearing or review may be amended at any time before it is ruled upon by the Board. A response may be
filed by any other party within 15 days after service of a motion or amended motion. The Board may require the filing of
written briefs on the issues raised in the motion and may provide for oral argument.
The Board shall grant arehearing or review of a decision for any of the following reason that materially affect the moving
party’s rights.

1. Irregularity in the administrative proceedings of the Board or the Administrative L aw Judge or any order or

abuse of discretion that deprives the moving party of afair hearing;

2. Misconduct of the Board, the Administrative L aw Judge, or the prevailing party:;

3. Accident or surprise that could not have been prevented by ordinary prudence;

4. Newly discovered material evidence that could not with reasonabl e diligence have been discovered and produced
at the original hearing;

5. Anexcessive or insufficient penalty:

6. Error in the admission or rejection of evidence or other error of law occurring at the administrative hearing; or

7. Thedecision isnot justified by the evidence or is contrary to law.

The Board may affirm or modify the decision or grant a rehearing or review on all issues or part of an issue for any of the
reasons in subsection (C). After giving the parties or their counsel notice and an opportunity to be heard on the matter, the
Board may grant a motion for rehearing for a reason not stated in the motion. An order granting a rehearing or review
shall cover only those matters specified.

No later than 10 days after a decision is rendered, the Board may on its own initiative order arehearing or review of its
decision for any reason listed in subsection (C). An order granting such arehearing or review shall specify the grounds on
which it is granted.

When a motion for rehearing or review is based upon affidavits, the affidavits shall be filed and served with the motion.
An opposing party may, within 15 days after service, file and serve opposing affidavits. The Board may extend the period
for serving opposing affidavits for not more than 20 days for good cause shown or by written stipulation of the parties.
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